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u. S. Department of Justice 

omcc uf Legislative Affairs 

nK". of "" " .. 1II1II1 """nII1 0. •• 111 ,, ... Il/0l, .... D.C. 105JO c-<-: C 'f"'t-t... ... ~ c..L. 

The Honorable Clay Shaw 
ChairmElT'l 
Subcommittee on Human Resources 
Committ~~ ~n Ways and Means 
U.S. House of Representatives 
Waahing~cn. nc 20515 

Dear M:r:. ChA h'man : 

\).;CMA '" F 0---MA.1A Go-

Th!~ preR~nte the views of the Department of Justice on 
H.R. 1048, a bill that would make varioua correcticns t~ Lhe 
I'eX"cona.1 ]te8pc1'lFli.blliey and Work Opportunity Reconciliation Act 
IPRWORA). The Administration supports enactment ot H.~. 1046. 

We do, howevvar, h~ve a number of concerns and recommendations, 
as discussed below. 

Constitutional Qoncern. As a general matter, we are 
concerned tha~ thill lAgislation does not include all of the 
prOVisions contained in the Administration's dratt Pl{WURA 
technical oorreQeion~ hill, which was transmitted to Congress on 
Oecember 16, 1996. We are particularly concerned about the 
l,llUl8l1ion from ehe drl!-ft hi" of a proposed teChnical amandment 
regarding the charitable choice provisions of section 104 or ehe 
PRWORA. We strongly urg8 th~ tncorporation of tha section 104 
amendments that the Administration recommended last November in 
any L~~lll.ical amcndroent~ to th~ PRwORA. The Establishment Clause 
of the Constitution prohibits states from funding pervasive!y 
sec tar .L.w organizD.tionll or rQli~i (')118 activities. Congress' 
failure to clarify certain provisions in section 104 that might 
be read ~~ inconsistent with thill ~nnstitutiona1ly compelled 
preclusion creates a serious risK that the provision will be 
imp1ementell 111 an \l.noonQ~itution .. l manner. 

In a(1d1I...Lu11 to the ooot;'on 1.04 IIm .. ~dl!\ents we llreviouely 
proposed, we believe one further correction to section 104 should 
be made to clllL·1fy constituti.onal X"~Iit,.i.ctions under the 
Establishment Clause. Section l04(jl limits the use of funds 
prOVided \l.nder .... I.> .. .,ction ,"04 (a) (1) (A) (whi.ch allows states to 
contract with religiously-affiliated organizations) to non
sectarian act1vil..le.. K~ wou14 expand r.hiM limitation to reach 
aleo in-kind benefits provided by • state under subsection 
la) (1) (B), wbl.ch v .. &mitll etlltoc to i8,.\\I;> "~I!rtificates, vouchers, 
or other forms of di.burserr,ent.. that are redeema~le wi th 
religiouely-atti11i:SL:ed organizotionQ. Thl,IR, we rscommend ehat 



APR-03-1997 17:23 TO:ELENA KAGAN -_. FROM: COOK, MY P.5/9 

Gubsection (jl be amended, In tuLv, aa follows, DRAFT 
"LIMIT1I.TIONS ON USE ()~. Jl'TJNtlS FOR CERTAIN PUll-POSES. -. No 
funas provided directly eo instieutions or organizat~ons eo 
provide servicee and adminisell~' progl:ama under Qub".t:'.t.i nn 
(al (11 (AI Qr JaJ (1) (al shall be used or expended for ~ 
sectArian aceiyiey. inpluding secLarian worship, 
instruction, . or proaelyeilation,". 

wit.h this additional amendment to B~section (j), we thus 
reieerate the imporeance of including thll utber amendmonts to 
IIItCT'. i r.>n l04 that we proposed earlier. 

VerIfication of eligibility for federal pyblic benefits, 
With respect to lection 432 of H. R. lUlie ("ve,'.l.!i~ation of 
eligib~l;.ty for federal public benefits"), amending section 432 
of the PRWORA, the Department of Justice believlI~ thae the 
propos.d Rmendments to section 432(aJ are unnecessary and 
counterproauctive, 'rhe Department is preparing 1nL .. L·in, guidanoe 
on hew to v~rify citizenship, qualified alien statue ana 
eligibility under 'ritle IV of the Personal xe6ponei~!lity and 
Work Opport\\n;l:y R.econclliation Act of 15196, which it intends to 
release promptly. To the extent that the amendments !U" intended 
to require re~n1"tionG implementing a system for verification 
available to all providers comparable to the computerizllu sye~em 
u8ed by previd.r~ complying wieh eection 1137 of the Social 
Security Act, it is not feaSible to establisn eueh a syet .. ," 
with~n the prcpos~rl !le-day timeframe. The INS is, howeve~, in 
the process of developing such a system, and will 1mplemenL It aa 
Boen as it is eBchnir.~lly and practically feasible to do so. 

In Qdciition, the purpose of paragraph (2) of the propoaed 
amendment, which substitutes the phrase "setting torth procedur.,ti 
!or vel:'ifying" for the wn,.d "requir1nq," is unclear. The 
Department of Justice aske that, if section 43~ 1s retained, ~h1~ 
~L~viBion be olarified. Tn particular, the Dep~rtment believes 
that there should be no ambiguity that compliance witn the 
At~UL·lle.y Genero.l' e regulat.i nnll regardinq -verificiJ-tion of 
eligibility for federal pub~ic benefits is mandatory. ALthough 
the l:)t<i-',u'tment of Justice intpnnll to build prinCiples of 
flexibility into the final regu~ations to accommoaate bona £14e 
~t&te nellus, requir1ng provld.rll nf federal public benefits to 
abide by the verification procedures sst forth in the regulations 
is neeees!",'), to enauro. eongi"t,ont r:'I .. r.p.rminat:10ns acrose programs, 
as well as to avoid discrimination against persons who are 
perceived tQ be fOl:'cignorc. 

lncUan bdLpo in Alp,pk" Addit~nnRlly, although Senator 
Stevens' office has ra1.se<i concerns about this issue, a teehn1caJ. 
amendment to Lhe. definition of "In(.'Ii~n tribes in Alaska" remains 
necessary to conform the definition to the recognized definition 
ot "Indian trill .. " in the Indian s .. lf-no.r.erm1nation and Education 
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ASsistance Act, 25 U.S.C. 4~Ub. Th~ ourrent dofinit1on ~f Indian 
T~ibRA in ~lask& in section 419(4) (2) of the Social security Act, 
as added by section 103 of the ~XWORA, ~y 1neludlng Qntitie9 ~hat 
a~e pn~ Indian tribes and eXcluding existing federally recognized 
tribes, falls outsi4e the line ot autho:d~'Y that reccgnize" thR 
"peeial. political relat10n5hip between the U.S. government and 
Indian tribes and conflicts with the princi~le of 
governmen~-to-government relatione with Indian tribes. As a 
result, this definition raises potential 11tl~.tion and policy 
concar"". The amended definition, as set forth in the 
~dmin1strationrs draft bill, is intended to re~u~e the ri~kof 
litigation nn this issue. In addition, application of this 
variant definition to t.he portion of cnild Care t)tlvelcpment Block 
Grone (CCJ:)BG) fllnding transferred from the TemElorary Assistance 
for Needy Families program undn section Uti ot the Social 
3e~rity A~~ (~R ftdded by .action 603 (b) of the PRWORA) will make 
1mpossible, in the case of Alaska Natives, ehe opera~lon of 0. 

singl.e: unified ohild care proqram under CCDBG. 

psf;nition of "mlaJ1fied align.' We are aleo concerned 
about the scope of the amendments to section 43l ot H.R. 104S. 
~ltho~gh o~~tion ')l(~) is responsive to our request that the 
benefit-administering agencies assume responSibility tor 
uetermining the e~imt~nce of a substant1al connect1on between ehe 
battery or cruelty suffered by an alien and his or her need lor a 
tI~ecific benofit, th. hill does not adopt paragraph two of the 
Administration's proposed amendment to section 43l{C), Which 
chu.ifiee that the Attorn .. y Genlilral retains the responsibility 
for promulgating uniform guidance for the affectaQ agencies 011 

the ~~finitionl of batt.ry ~nd extreme cruelty, and the eeandards 
for aetermining the existence of a substantial connection. 
Witl1ou1. 1.hie provioion,· a9.nr.';~11 may feel obligated to promulgate 
their own guidance, in which case aliens seeking benetits would 
lie requ1.t· .. ", to meet diff.~o;lllt I\It.lIndards when requesting benefits 
from different agencies, which might have the indirect ettect ot 
forcing II ~dttered alien to remain in jeopardy longer as he or 
she struggles to meet disparate agency requirements. We 
respect tully cequeet th~t the bi1' he amended, as follows, to 
clarify that the Attorney General retaina the authority to issue 
the un1torm guldance, 

() I:IA'l''l'ERED AloIEN OElFINIi:P AS "Qtl~T.IFIED ALIEN" FOR LIMITlW 
PURPOSES.-aSection 431{c) of the PRWORA, as added by sec. 501 of 
P.L. l04-~08, ill .""ended by =.dding at t.h ... end of paragraph (2) (B) 
the following: 

"After consultation with the Secretaries of Health and Human 
Service... Agriou1 t~:r; .. , and lIo\loing and tlrh:'ln Development, the 
Commissioner of Social security, and as appropriate with the 
heads of other Fedex· .. l !lgeneiso :!Ldmini"tl?ri nil benefit programs, 
the Attorney General shall issue guidance (in the ~ttorney 
General's sole and ullLcview!lblQ diQcreti~n). for purposes of this 
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subsection and section 421 (t). 
; , 

UI1 

FROM: COOK, MY 

"(1) the meaning ot the, t~£U\B 'battery' and 'extrem", 
crueltV'1 and: 

P.7/9 

"(ii) tne standards and methulltl to bc u .. ed for 
determining wnether a substantial connection exists between 
bat tery or cruelty luttere'" ,anl1 an ~",lividu ... l· s noed. for 
benefits under a speciUc Federal. State or local program.". 

I 
Other comments and eoncerns .' In addition to the technical 

amendments discussed above. we 8uggeS,t; thrall c.lI.he~". t'ir:lt."'Q 
havp 4 comment with respect; to the technical amendment proposed 
in section 402 of H.R. 1048. Section 402 malt~tI change" to 
re£er~nr.p.s'within the PRWORA to section 2431h) of the I~migration 
and Nationality Act (INA). to talee into account \,.Iu. modification 
and rQeo~;ftcation of section 243(h) as section 241(b) (3) of the 
INA by the Illegal Immigration Reform and lmm1granL 
RuponllibiHt.y Act of 1996 (IIIURA). The technical amendment in 
section 402 assumes that the modification and recodi£l~~tion ~rc 
effeotive upon enactment of IIRIRA/ however. section 309 of 
IIRIRA provides that these changes are not effective uu~ll the 
firot dllY of tho;o first month beglnning more than 180 days after 
enactment of IIRlRA (~. April 1, 1997). We therefore ~~99c8t 
the following ame"nmp.nt to section 402: 

Oactions 402 (a) (,) (A) 111i). 4021b) (2) (Al (ii1). 403 (b) (ll (C), 
412 (b) (1) (C), and 431 (b) (5) of the Psrllonal Rsspons1};)iliLy 
and Work Opport~mi ry Reconc:iliation Act of 1996 are each 
amended by striking "secti~ 2431h) of such Act" each plact: 
it ... ppc~rc lI',"d inr:HI".;n\1 "s;ection 243 ~hL,of .. ,s.u.c:~,~c.~ (u in 
effect l.mmedl.llcely before SftaeellleRe 1m~:~'ff.j,«~\\'~~:M#~l:~ ot 
:secdon 307 of P~blir.' T .• w 104-208) ot"secfion2"4'l(o)"'(3') of 
such Act (ae amended by section 30Sla) of Public Law 104-
206) •• 

S .. .:.:ond. we helve line-' sed I':WO additional PRWORA technical 
amendments. Soth~~ments~olve sections of the IIRIRA thaG 
amenO Be~~ion 4~ot the PRWO~; 

Thank you fo~ yo~r congidgratinn of this matter. Please do 
not hesitate to call ~pon us 1f:we may be of further aesi.tance. 
The U!!1ce o~ M4nmgcment and BUQget h •• advisea that there is no 
objection from the standpoint of the Adm~niltration's program to 
the preeem;.Bt:1cm of thi" ,",oport;' 

A:>drew "nis 
A8sistant Attorney General 

E:nclosure 

, <Q, 

i , 
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AMENDMENT TO PRWORA 
(REGARDING SECTION 431(C)) 

P.8/9 

Under the Personal Responsibility and Work Opportunity Act of 
1.~516 ("PRWORA"), nnly "c;ualified .. liens" are elig:i.ble for certain 
federal public benefits. and providers of such benefits must verify 
that app11eantQ ar~ innARn T,~lified aliens eligible for benefits. 
Section 432 of the Act in turn requires the Attorney General to 
iQQua regul.ation" r.quir~.n!l ",,""., vf!rtficBtion, and the regulations 
are. eo the exeent feasible, to adopt procedures comparable to 
thoile u"ed in INS 0 Sy"temat ie Al141m V .. ,., fication for Entitlements 
System. Section SOl of IIRlRA amends section 431 of PRWORA to 
ereste an additienal category of q\\l\lHiAn lII'il'!T\: Rn alien who (or 
whose child) has been battered or subjected to extreme cruelty in 
the United Stat.,s by .. "pouse. parent or membq..,. nf t.h ... "1'>(')\1l1e' a or 
parent's family with whom they reside if. ~n the opinion of the 
Attorney Conor~l, there i" a 8ub.tantia1 eonn~etion hRt.w ...... n the 
battery or cruelty and the alien's need fo~ the public benefits 
!Sought. ...nd if the ::Ilion hall be.m approved. for, C'r haG 1\ l''''~; H nn 
pending that lIets forth a prima facie cSle for. admissibility or 
suspension of dcporto.tion under one of ... vera1 "pec:ifi.,d l"rr:>vie~ t:\nR 

of the Immigration and Nationality Act ("INA"). See PRWORA 
I 43l(e). In ordor fer Q benefit provider to determine whethgr an 
applicant is a qualified alien under this provision. it will 
!.jcncL"/),lly h/),vc to obtain confirmctioZl frem the INS or EOIR that the 
applicant has indeed been approved for, or hae a petition pending 
thl;lL QI..,Lt; !orth a prima facie case for. admiBaibllity or suspension 
of deportation under one of the specified provisione of the INA. 

Section 3B4 of IIRlRA prohibits the Justice Department. 
inclucUng INS ana EOIR. (LOol1 dis.;:loeing to anyone out,eide of the 
Justice Vepartment any information which relates to an alien who ie 
ehe benefiCiary of an appll.., .. L..i.uu ror relief unde1- several of these 
same provisions. Although ehe commendable purpose of this 
provision is to prevene th~ mltlutl'" Clf S.nfo~'tn .. tion rCl1arding 
battered aliens, it might be read to preclude the INS and EOIR from 
cooperating wit.h federal, staee or lU~lIl ",ul.lLlee seekil1g to ver-ify 
the status of aliens seeking benefits pursuant to sect~on 431(c) of 
PRWORA. Section ti42 (c) ot the IIRlllA mll'IIlCiLtI .. L.h .. e the INS r .... pond 
to inquiries from government agencies seeking to verify citizenship 
or immigration status ":Cor any purpose auehor1;/;o::<J. Ly law." Section 
642 requires INS to proviae governmental entities with verification 
information regarding filings under the INA prov:l.lIJ.<.IUtl L .. r.u:eno;cd 
in section 431 (c) . Section 642 does not, however. on ite face 
authorize EOIR (whiCh nas jurisdiction over cleterminllti<.llltl .. ""le~: 
some of the specified provisions) to release such information. Nor 
does it authorize disclosure ot such verification in!ormatiuu Lv 
non-governmental benefit providers. To clarify that both the INS 
and EOIR can ciieclose to aU beneUe prOViders infol:luCil..luu 
necessary fer verification cieterminationl mandated by PRWORA, we 
suggest the following technical amendment: 

Proposed Amendment. 
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Arne' ~~.~. n J84 (b) of IIRIRA by a adding at the end thereof a new 
paragraph ( 5) : 

384(b) (5). Neither subsection (a) (2) nor any other provision of 
law shall be construed to limit the authority of the Department of 
Justice to diselose information to fe~eral, state, or local publie 
or private benefit-qrantinq entities for use solelY in determining 
benefit el1gibility under sections 43ICc) and 432 of the Personal 
Responsibility and work Opportunity Reconciliation Act of 1~96 (as 
amended) . 

AMENDMENT TO PRWORA 
(REGARDING SECTION 431(ell 

Section 501 of IIRIRA adds to the categories of "qualified 
alien" under S 431 of PRWORA certain battered aliens who have been 
approved for, or have pAt.it:ionA [ll'!ndi ng t:hllt'. ""'t: f'nT~.h II r>r; mil 
faeie case for, admissibility or euspension of deportation under 
n".. of p.p.vp.r~) IOp .. r.1 fi FI,n !,rnvhd ,,"s "f' th", TNlI.. Onp. of thlJ 
enumerated INA provisions is § 244 (a) (3), which provides for 
"u"l'"n"ieon Cof d9po~t .. t 1"n of I\.n .. lien who (or wholle ehild) has been 
battered or Dub;eoted to extreme eruelty. Howeve~, !IR!RA provides 
that ali.n" .... kinO Ilw:-h relief aftar z..pril 1. 19!17. m,.. .. t do "0 
under a new provision, I 2'OA(b) (2), which provides for 
canc~llation of ~"moval of an alien who (o~ whoae child) has hean 
battered or subjected to extreme cruelty. Although IIR1RA replaces 
the prooess of "lIu8penllion of deportation" with that of 
·cancellation of removal," § 501 only references § 244 (al (3) . 
ThUll, i~ might be thought that alien.. ..ubjeot to the new 
cancellation of removal provision will not be qualified aliens 
under ~~WORh, although their oiroumot~noeo ~re idontic~l to thooo 
who filed for suspension of deportation. We therefore p:t'opose 
Gmcnd1ng S 501 to otGte explio1tly that qUGlificd QlienG include 
aliens filing petitions under the new 5 240A(bl (2l . 

Proposed Amendment: 

Amend l!Iubsection (iiil of, and add a new subsection (iv) to, 
acctiCin SOl.~ 

(111) auapen810n ,;,f deportatiOIl allQ ILdju.~n'el1t of ate.tu. l?ux.uant 
to section 2~4(a) (3) of such Aet (as in effect prior to April 1. 
1997) , 

C i v) c.:tiucwllllt l.uu u! ,t'WUlOYCil UU'·ijy~HL. bu I;;!~LF61u" 2t Ph (L) (2) ur I;tuyh 
Aet. or 
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